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Euas Mbibos, 
igainst — 


Pctitioner, 


TlIE I MMKiUATION AND XATUKALIZATION SEBVICE, 
BOABD OF 1MMIGBATION APPEAL8, 

Resijondcnt. 


BRIEF FOR RESPONDENT 


Statement of the Case 

I'ui-fsuanl to Scction 106(a| of the Iuunigration aiul 
Nationalily Act (thc “Act”), S U.S.C. §1105a(a), Elias 
Mhiios petitions tliis Court for review of a tinal order 
of deportation entered hv the lloard of Iminigration Ap- 
peals (the “Board") on Deeemher 26, 11174. Tliat order 
dismissed the petitioner’s appeal from an order of an Im- 
migration Judge following a hearing, finuiug him deport- 
ahle under Seetion 241 (a) (2) of the Act, S U.S.C. §1251 
(a)(2) as a nonimmigrant who had remained longer tlian 
authorized. The hasis for tliis decdsion was tliat Mhiros had 
entered the T’nited States on Novemher 19, 1973 as an 
alien in transit authori/.ed to remnin in the T’nited States 
until Xovemher 24, 1973 and had remained in tlie United 
States heyond that date without authority. 

The petitioner eontends that the Board’s order should 
he set aside because his counsel was not present at the 
deportation heariug. 











2 


Issue Presented 

W’as tlu* ulien uffordt'tl his Fifth Amfu(lnu*nt right 
of duf proffss iu the dfpoitution prooffdings bolow? 

Statement of the Facts 

Thc pftitioner is u t\v(‘nty-four ycar old singlt* ulicn, 
ii tiutivf und citizfii of Orffft*. He was admitted to the 
('nitfd Stutfs us u noninimigrunt in trnnsit on Novfmber 
li), lOTJi destined to ‘lie vessel “Hellenic Ohumpion , and 
iiuthorized to remain in the l'nited Ktates until November 
24, 1973 i H. S, p. 3).* He reported to his vessel on Novem- 
ber 19, 1973, and deserted on the snme dny. He fniled to 
(lepurt froni tliis eountry pursuant to the terms of liis visn, 
und hns been illcgally residing in the United States sinee 
that time. 

Ou Jnnunry 24, 1974 the lmmigration aud Naturaliza- 
tion Serviee (“the Servicc"’) eommeneed deportation pro- 
c(H‘dings witli un order to sliow eause and notiee of a 
heuring (H. 9). The deportation liearing was conducted 
on Februury 4, 1974 before un lmmigration Judge witli 
the ussistunce of un otticial interpreter provided by the 
Serviee. Mbiros wus initinlly (inestioned as to whether or 
not tliere was full comprehension between him and the 
interpreter ( K. 8, p. 1). Thcreafter, tlie Immigration Judge 
specificnlly informed Mhiros of the nature of the proceed- 
ing nnd of liis right to be represented by counsel at that 
heuring (H. S, p. 1). In view of the fnct tliat the alien 
hud nppeured at the* henring without nn nttornev the Immi- 
gration Judge thorougltlr cxamined Idm ns to whether or 
not he wished to proceed withont his attorney. In response 
to the Immigration Judge’s questions Mbiros gave the 

* References preceded by the letter "R” refer to the tabs 
aflixed to the Certified Administrative Record filed with the Court. 
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nanu* ol liis personall.v retained counsel and stated tliat he 
liad been infornied bv hi.s lawyer that it was unnecessary 
lor eounsel to be present at that stage ol' the deportation 
proceediugs (K*. 8, pp. 1, 2). The alien was then fully ques- 
tioned as lo whether or not his representative had been in- 
tormed ol the hearing and nature ol' the clmrges, and fur- 
tlier, wliether or not the alien had informed his attorney 
that lie wished to liave counsel present at the hearing (It. 8, 
p. During this examination tlie alien informed the 

luunigrutiou Judge tliat he had discussed these issues with 
his attorney and that a decision had been made to proceed 
without the presence of the attorney (R. 8, p. 2). Tlu* 
alien thereupon voluntarily elected to proceed at the hear- 
ing without the presence of his personallv retained attorney 
and directed the Immigration Juilge to conduct the hear- 
ing (lt. 8, p. 2). The alien conceded the factual allegations 
in the order to show eanse, and at the conclusion of the 
hearing, he was found deportable as charged (I{. 7, 8, pp. 3, 
4). The Immigration Judge granted Mbiros the discre- 
tionary privilege of voluntarv departure anil entered an 
alternative order of euforced deportation should the alien 
fail to depart voluntarily within the time specified (It. 7). 
The Immigration Judgc questioned Mltiros as to whether 
or not he wished to appeal the ilecision, and thereafter 
thoroughlv explained the appeal procedures (1{. 8, pp. 5, 0). 

On Februarv 11, 1 !I74 a timelv appeal to the Board of 
I nunigration Apjieals was filed on behalf of the alien by 
his prescnt counsel seeking to reopen the deportation pro- 
ceedings (R. 4). The sole issue raised on the administra- 
tive appeal was the absence of the alien’s counsel during the 
hearing; the alien made no specific showing of prejudice. 
The ap[ieal was denied by the Iioard on P ‘ceinber 2(5, 1974. 

In accordance with tlie Board decision, the District 
Director of the Service Ofiice in Ilartford, Connecticut noti- 
fied the alien to effectuate his voluntary departure on or 
before January 2.1, 1975 ( R. 2). On January 24, 1975, one 








4 


<lay pi-iop to the alien's departure date, tliis petition was 
flled sceking a leview ol' tlu* Boaid’s decision of Decembor 
2«, 1!(74. Since tht date of tiling of this petition, the alien 
has enjoyed the antomatic statutory stay of deportation 
whicli nccompanies a pctition for review tilcd pursuant to 
Section 100 of thc Act, 8 U.S.C. 1105(a) (3). 


Relevant Statute 

Iinmigration and Nationality Act, 0(5 Stat. 10.1 (1052), 
as ameiulcd: 

Section 242, 8 U.S.C. § 1252— 

(!>i ... l’roceedings bcforc a spccia! imjuiry olliccr act- 
ing undcr the provisions of tliis section shall bc in nccord- 
ancc witli su< h rcgulations, not inconsistent with this Act, 
as thc Attornev (leneral shall prescribe. Such rcgulations 

shall include rc<piiremcnts that- 

***** 

(2) the alien slmll havc thc privilcge of being rcpre- 
scnted lat no expensc t<> the (iovcrnmcnt) by such counsel, 
authorized to practice in sucli proceedings, as lie shall 
clioose; . . . 

Immigration ami Nationalitv Act, Section 202, 8 U.S.C. 
§13(52: 

I n uny exclusion or dcportation proceeding before 
a special impiiry otticer aml in auy appeal proceed- 
ings before the Attorney General from such exclu- 
sion <>r deportation proceedings, the person concerned 
sliall have the privilege of being representai (at no 
cxpense to the Govcrnmeut) by such eounsel, au- 
thorized to practice in such proceedings, as he shall 
choose. 


/\ 
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Relevant Regulaticns 

Title 8, Code of Fedeial Hegulations [CTR| § 242.16 

(a) Opening. The special inquiry ofticer shall advise 
the respondent of liis rigkt to representation, at uo expense 
to the (lovernment, by counsel of his owu clioice authorized 
to practice in the proceedings aml require him to state theu 
and there whether he desires represeutation; advise the 
respondeut that he will have a reasouable opportunity to 
examine und object to the evidenee against him, to present 
evidence iu his own behalf; and to cross-examine witnesses 
presented by the Government; place the respondent under 
oath; read the factual allegations and the charges in tlie 
order to show cause to the respondent and explain tliem in 
nontechnical language aml enter tlie order to show cause 
as an exhibit in the record. . . . 

(b) Plcadiny by resyomlcnt. The special inquiry ofticer 
slmll require the respondent to plead to the order to show 
cause by stating whether he admits or denies the factual 
allegations and his deportability under the charges contained 
therein. If the respomlent admits the factual allegations 
and admits his deportabilitv under the charges and the spe- 
cial inquiry officer is satistied that no issues of law or fact 
remain, the special inquirv oflicer may determine that de- 
portability as charged has been established by the admis- 
sions of the respondent. . . . 



! 
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argument 

The petitioner was afforded his Fifth Amend- 
ment right of due process in the deportation pro- 
ceedings below. 

A. The alien was represented by counsel of his 
own choice during the deportation proceedings 
below. 

lK*[»ortation proeetMliiigs liavi* consistently la*c*u hc*ltl to 
1 h* civil in natuic* autl uot thc* ei|iiivalc*ut ot eriuiiual i»i - t>- 
ceetliugs. W’ooilhi/ v. Immiymtion and XatuivUzation Ser- 
rirr. :tsr» r.S. H7«» ir.tfitil; llarisiuihK v. ShaughHCHtij/, fit- 
l'.S. 5S(l (111521; Pilanil v. Immigration and Saturaliza- 
Ho„ Scrricc, 12t TMM t! (7th Cir.), c crt. dcnicd, 10« C.S. 
IMls (111701. Iheiealtei* the Sixth Auieuclmeut’s guarautee 
uf couusel to au accuscni persou iu a ciiiuinal procc*e<liug 
tloes uot apply to a cieportatiou proceetliug. Laroi v. Iia- 
miiiration ainl Xnturnlisatinn Scrricc, tlS F.2tl 752 (IMh 
Cir. lllfilll. ccrt. dciicil, 100 C.S. 854 (11170); Murgia- 
Mrlcmlrcz V. Imiitigration ainl Saturiifization Scnicc, 107 
F.2tl 207 illtli Cir. 1 !»fil»). 


*\lllioiigh tlu* Sixih Auieutlmout does not apply, theie 
is iio tlouht tliat aii ttlieu iu a .lepoitatiou proceediug is 
eutillt*d to tlut* process of law uutler the Tilth Aiueiidineut. 


Sung v. MctSrath, C.S. :?:5 (lltoO). Due process rc*qmres 
Ihat an alieu niay he ex|K*ll«*«l froni this country onl\ aftei 
a fair hearing ('hcir v. Cohling, 341 C.S. 500 (1053). 
Furtherinore, represontution hy counsel at the alien s own 
expense is guaranteed hy Sections 242(h) and 202 oi the 
liuii'igration and Xationnlity Act, S C.S.(’. § 1252(h)(2|, 
^ 13(»2. l'aeh of tlioso sections declares that an alien in a 
deportation procec'tling “slinll liave (lu* privilege of heing 
representetl lat iu> expense to the C.overnment) hy such 
counsel, anthorized t<> practice in sucli procwdings, as lie 
shall clioose." Tliis statutory guarantee is amplified and 


i 
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iinplemented by regulations which provide tlmt at the open- 
ing of a hearing, the Special Inquiry Offner is required 
to advise the respondent of his right to counsel and require 
the alien to state whether he desires representation. 8 
C.F.R. 242.16(a). 

The record clearlv imlicates that Mbiros was represented 
bv counsel prior to, during, aud subsequent to the deporta- 
tion heariug of February 4, 1074. At the opening of the 
hearing in accordance with 8 C.F.R. § 242.16 the Immigra- 
tion Judge advised the alien of his riglit to counsel and re- 
quired him to state on the record wliether he desired re- 
presentation. In response the alien stated that he had 
retained counsel, related the attornev’s name, and informed 
the Immigration .1 udge that he had eonsulted witli his at- 
torney eoncerning tlie matters contoined in the Order to 
Show Cause. 

Xeither the alien nor his attorney at any time preced- 
ing or during the deportation proceedings requested an ad- 
journment for any reason. In fact, the contrary conclusion 
is elicited from the record. Aecording to the alien’s testi- 
mony, the attorney's apparent strategy in ihis matter did 
not necessitate his phvsical presence at the deportation pro- 
ceeding. The record specifieally shows that the attorney was 
aware of the hearing and decided it was “unnecessary” for 
him to be physically present. In view of this, the alien 
directed the Immigration -Tudge to have the liearing without 
the lawyer. “We will proceed without the lawyer today.” 
|R. 2). Nothing appears in the record to indicate that this 
eonscious election to proceed at that single stage of the ad- 
ministrative proceedings below resulted from coercion, inti- 
midation or iraproper persuasion. Tliis decision was madc 
intelligently and voluntarily on the basis of consultation 
with his attorney. 
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B. The alien can waive his statutory right to 
counsel. 

Altliongh thc iidniinistrative record sliows thnt Mbiros’ 
decision to proceed nt tlie deportation liearing was made 
volnntai ily on iiis part and witli the adviee of eounsel, this 
election, in the alternative, was an effeetive waiver of liis 
right to counsel. Like most valuahle rights, the right to 
counsel in a deportntion proceeding can be validly waiveil. 
An effective waiver oceurs when an alien, fully aware of 
liis riglit to counsel, chooses to proceed without counsel. 
(liamo v. Pcdcrson, F.lM 483 (Gth Cir. 1961); United 
fttatcs c.r. rcl. Dentico v. Espcrdi/, ‘280 F.2d 71 (2d Cir. 
1960) ; Unitcd States c.r. rcl. Mustafn V. Pedcrson, 207 F.2d 
112 (7th Cir. 1953); Unitcd Statcs c.r. rcl. danoirshi v. 
Shaufjhncssn. 186 F.2d 580 (2d ('ir. 1951). Of course, this 
waiver must be made intelligentlv, with full understanding 
of the right and voluntarily without coercion or deception. 
Yan Dcn Berg v. Lchmann, 261 F.2d 828 (6th Cir. 1958) ; 
Unitcd Statcs cj-. rcl. Dcntico v. Espcrdg, supra. 

As previously mentioned, the alien was duly notified of 
his right to counsel at the deportation proceeding. Altliough 
the record imlicates tlmt Mbiros' election to proceed at the 
hearing was his conscious decision made on advice of coun- 
sel, he could waive the riglit to counsel during that hearing. 
Assuming aryucndo that Mbiros had decided he no longer 
wished to be represented by his lawyer, the election to 
proceed was a valid waiver and did not violate due process 
of law. Slrantzalis v. Dnmifjration and Naturalization 
Scrcicc, 465 F.2d 1016, 1018 (3d Cir. 1972); Vclasquez-Es- 
jtinosa v. Immiijration and Naturalization Service, 404 F.2d 
544 (9th Cir. 1968); Oiaino v. Pcdcr. i, supra; Unitcd 
Statcs c.r. rcl. Denticu v. Esjicrdi/, supra; United Statcs ex. 
rcl. Junoicski v. Shuuijhncssij, su/ira. 
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C. Mbiros was not prejudiced by the absence of 
counsel. 

Tho absence of Mhiros’ attornev should not in anv case 
be regarded as a fatal Haw in the liearing. The sole issue 
before the Inimigration Judge at the deportation hearing on 
Februarv 4, 1974, so far as deportability was concerned, was 
whether or not Mbiros was an alien and whether or not he 
had overstayed his transit visa. These facts were admitted 
by Mbiros and are sutticient in themselves to justify deporta- 
tion. 1 

No complex issue of law was present and the operative 
facts are undisputed. No witnesses were called, for there 
was nothing any witness could supply which would change 
the result. No justification or excuse for overstaying the 
visa was, or is now offered or suggested. Hence it is diffi- 
cult to see how the presence of his former attorney could 
have atfected the outcome of that hearing. Both in his ap- 
peal before the Board, and in his brief in support of this 
petition for review, Mbiros lias maintained a conspieuous 
silence as to any prejudice resulting from his decision to 
proceed in the absence of his former attorney at the hearing 
on February 4, 1974. Furtliermore, the alien was com- 
petently represented by his present counsel before the Board 
wherein he could have asserted prejudice if in fact any 
existed. From the undisputed facts of this case, the only 
benefit counsel might lmve argued for at the deportation 
hearing would be the discretionary grant of voluntary de- 
parture. Strantzulis v. Immigration and Naturalization 
Servicc, tiupra. This issue is moot since the alien was 


1 The Immigration Judge is authorized to require a respon- 
dent to state whether he admits or denies the factual allegations 
in the order to show cause and his deportability under the charges 
contained therein. 8 C.F.R. 242.16 (b). This procedure has been 
held not to violate due process. Lagui v. Immigration and Na- 
turalization Service t 422 F.2d 807 (7th Cir. 1970). 


\ 

\ 
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granted that relief at the cl«se of tlie hearing despite the 
voluntary absence of his attorney. In similar situations, 
tlie courts liave stated that the absence of counsel does not 
invalidate the hearing where the party sutfers no prejudice as 
a result. Vilhi-hirado v. ImmUjrution und Xaturulization Sir- 
rirr, 482 F.2d 886 (oth Cir. 11*73) ; Hrnriqucs v. ImmUjration 
and Xaturalizution Senirc, lioard of Immujration Aiqnah, 
465 l'.2d 1111 (2d Cir. 11)721 ; Carbonell v. Immujration and 
Naturalization Serrire, 460 F.2d 240, 242 (2d ( ir. 1972); 
l)r lirrnardo V. Itoycns, 2.»4 I* .2d 81 (D.C. ( ir.), ccrt. 
drnied, 358 l'.S. 816 1 1958) ; Madokoro V. Dcl Guerieo, 160 
F.2d 164, 166-67 (9tli Cir.) rcrt. dcnied, 332 U.S. 764 
(1947). In view of thc foregoing. it eonclusively appears 
that the deportation hearing was fundamentally fair and the 
alieu’s right to due process was protected. 


CONCLUSION 

The petition should be dismissed. 

Ilespectfully submitted, 

Paul. J. Cubran, 

Unitcd States Attorney for tlie 
Southcrn District of Xcic York, 
United States Court House Annex, 
One St. Andrew’s Plaza, 
isew York, New \ork 10001. 

Thomas II. Rei.ote, 

Spccial Assistant United Statcs Attorney, 

Steven J. Glassman. 

Assistant United Statcs Attorncy, 

Of Counscl. 
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